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[6450-01-M] 
Title 10—Energy 


CHAPTER lI—DEPARTMENT OF 
ENERGY 


[Docket No. ERA-78-2] 


PART 211—MANDATORY 
PETROLEUM ALLOCATION 
REGULATIONS 


Amendment to the Entitlements Pro- 
gram as to Certain Limited-Product 
Refineries Located in the State of 
Alaska 


AGENCY: Economic Regulatory Ad- 
minstration, Department of Energy. 


ACTION: Final rule. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE) hereby 
amends the domestic crude oil alloca- 
tion (“entitlements”) program to clari- 
fy the proper calculation of crude oil 
runs to stills to be reported for certain 
refineries located in the State of 
Alaska, in order to avoid the potential 
of a double entitlement issuance for 
the same volume of crude oil. The re- 
fineries affected will be required to ac- 
count for their crude oil runs to stills 
on a “net” basis, i.e., to subtract from 
their crude oil runs to stills any vol- 
umes of unfinished oils or partially re- 
fined products which are injected or 
reinjected into the Trans-Alaska Pipe- 
line System (TAPS). 


EFFECTIVE DATE: Effective for re- 
finers’ crude oil runs to stills on or 
after January 1, 1979. 


FOR FURTHER 
CONTACT: 


William L. Webb (Office of Public 
Information), Economic Regulatory 
Administration, 2000 M Street NW., 
Room B110, Washington, D.C. 20461, 
202-634-2170. 


Robert Kane (Office of Regulations 
and Emergency Planning), Economic 
Regulatory Administration, Depart- 
ment of Energy, Room 2304, 2000 M 
Street NW., Washington, D.C. 20461, 
202-254-7200. 

Doug McIver (Entitlements Program 
Office), Economic Regulatory Ad- 
ministration, Department of Energy, 
Room 6128I, 2000 M Street NW., 
Washington, D.C. 20641, 202-254- 
8660. 

Michael Paige (Office of General 
Counsel), Department of Energy, 
Room 5136, 12th and Pennsylvania 
Avenue NW., Washington, D.C. 
20461, 202-566-9565. 


INFORMATION 


RULES AND REGULATIONS 


SUPPLEMENTARY INFORMATION: 
I. Background. 
II. Discussion of Comments: 


A. Amendment to Adjust Crude Oil Runs- 


to Stills Reported for Limited-Product Alas- 
kan Refineries. 

B. Related Issues: 

1. Regulatory Treatment of Limited-Prod- 
uct Refineries Located Elsewhere in the 
United States. 

2. Inclusion of the Alaskan Limited-Prod- 
uct Refineries in the Entitlements Program. 

3. Receipt by the Alaskan Limited-Product 
Refineries of Imported Tier Entitlements 
Treatment on their Crude Oil Runs to 
Stills. 

III. Amendment Adopted. 


I. BACKGROUND 


On January 24, 1978, the ERA issued 
a notice of proposed rulemaking and 
public hearing (43 FR 3916, January 
30, 1978) to amend the entitlements 
program with respect to certain refin- 
eries located in the State of Alaska. 
The purpose of the proposed rule was 
to clarify the proper calculation of 
crude oil runs to stills reported for 
those refineries in Alaska which pro- 
duce a limited range of products from 
Alaska North Slope (ANS) crude oil. 
The refineries are specialized facilities 
which, following production of only 
certain products from'the ANS crude 
oil, inject or reinject the remaining 
unfinished oils or partially refined 
products into the TAPS, where they 
flow commingled with unprocessed 
crude oil for ultimate sale as crude oil. 
Under the proposal, these Alaskan re- 
fineries would be required to account 
for their crude oil runs to stills on a 
‘“net’” basis, i.e., any volumes of unfin- 
ished oils or partially-refined products 
which were returned to the Trans- 
Alaska Pipeline by the _ refineries 
would be subtracted from the volume 
of crude oil runs to stills they reported 
under the entitlements program. 

The refineries affected by the pro- 
posed rule are of two types. One of the 
facilities is a commercial refinery lo- 
cated at Fairbanks which was-designed 
to provide a limited range of petro- 
leum products to the interior of 
Alaska. This is an area which, prior to 
construction of the refinery, was de- 
pendent entirely on petroleum prod- 
ucts that were manufactured else- 
where and shipped to the interior, re- 
sulting in a high cost to consumers. 
The Fairbanks refinery utilizes ANS 
crude oil to produce a limited range of 
distillate-type material for sale in local 
markets, and reinjects the remainder 
if its crude runs into the TAPS. 

The second type of facility affected 
by the proposed rule are plants which 
are designed to produce fuel used in 
vehicles and machinery at the Prud- 
hoe Bay field, or to operate the pump- 
ing stations located along the TAPS. 
These facilities are owned by the com- 
panies which own the Trans-Alaska 
Pipeline. The products of these facili- 
ties are not sold commercially, but in- 


stead are used exclusively for purposes 
associated with the production of ANS 
crude oil or operation of the pipeline. 

The January proposal discussed 
whether these specialized, limited- 
product Alaskan processing facilities 
qualify as “refineries” for purposes of 
the entitlements program. As was indi- 
cated in the proposal, we have deter- 
mined that the facilities are encom- 
passed by the definition of ‘‘refinery”’ 
contained in 10 CFR 211.62, since the 
facilities process crude oil and manu- 
facture at least some refined petro- 
leum products, and thus qualify to 
participate in the entitlements pro- 
gram. 

The main purpose of the January 
proposal was to obtain comment on 
the proper method of calculating the 
crude ,oil runs to stills reported by 
these specialized facilities for purposes 
of the entitlements program. As dis- 
cussed in the proposal, the Alaskan 
limited-product refineries present the 
potential for a given volume of crude 
oil to earn entitlements twice. This sit- © 
uation would occur if the initial refin- 
er were to report its total crude oil 
runs to stills for the calculation of en- 
titlement issuances. The initial refin- 
er, however, returns significant vol- 
umes of unfinished oils or partially re- 
fined products to the TAPS, where the 
reinjected substances are commingled 
with ANS crude oil, and sold as crude 
oil after being transported to the 
lower 48 states. A refiner purchasing 
and processing the commingled 
stream, unless is had received the ap- 
propriate certification under 10 CFR 
212.131 as to the composition of the 
stream, would then report the total 
volume of the commingled stream in 
its crude oil runs to stills; thus earning 
entitlements as to volumes for which 
the original refiner had already been 
issued entitlements. The proposed 
amendment was intended to set up a 
method whereby this result would be 
avoided. Specifically, the amendment 
proposed would require the subtrac- 


‘tion from the crude oil runs to stills of 


a Alaskan limited-product refinery of 
any volumes of unfinished oils or par- 
tially refined products injected or rein- 
jected into the TAPS and commingled 
with the crude oil in the line. 

The January proposal also requested 
comments on three related issues: (1) 
Whether facilities similar to the Alas- 
kan limited-product refineries exist 
elsewhere in the United States; if so, 
how such plants are reporting their 
crude oil runs to stills; and whether 
such facilities should be subject to the 
same regulatory treatment as the 
Alaskan facilities; (2) whether the 
Alaskan  limited-product refineries 
should be included within the entitle- 
ments program at all; and (3) if the 
limited-product refineries are included 
within the entitlements program, 
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should they continue to receive im- 
ported tier entitlements treatment for 
the ANS crude oil they process? 


II. Discussion OF COMMENTS” 


Eighteen written comments on the 
January proposal were received. In ad- 
dition, six persons testified at the 
public hearings on the proposal held 
in Anchorage, Alaska on March 13, 
1978, and in Washington, D.C. on 
March 16, 1978. The commenters in- 
cluded major, small, and independent 
refiners, two utility companies, a trade 
association, an agency of the State of 
Alaska, one senator from the State of 
Alaska, and a public-interest group 
based in Alaska. 


A. AMENDMENT TO ADJUST CRUDE OIL 
RUNS TO STILLS REPORTED FOR LIMITED- 
PRODUCT ALASKAN REFINERIES 


Those comments which discussed 
the proposed “net” system of report- 
ing crude oil runs to stills by Alaskan 
limited-product refineries were nearly 
unanimous in their support of this 
method. 

Two of the comments noted, howev- 
er, that the unfinished oils or partially 
refined products injected or reinjected 
into the TAPS are not in fact crude oil 
and thus a question arises as to wheth- 
er they should be considered as com- 
mingled crude oil when the ANS crude 
is sold to refineries in the lower 48 
states. An alternative approach to the 
“net” system of calculating crude oil 
runs to stills would be to require the 
certification of the composition of the 
stream in the TAPS following reinjec- 
tion of the unfinished oils. This ap- 
proach, as stated in the January pro- 
posal, would place a difficult account- 
ing burden on the sellers. The unfin- 
ished oils which currently are re- 
turned to the TAPS by all of the fa- 
cilities subject to the amendment rep- 
resent less than 1.5 percent of the 
total pipeline throughput. Thus, it 
would be a difficult accounting task to 
trace the reinjected unfinished oils to 
their ultimate purchasers. Due to this 
burden and to the very low percentage 
of the total pipeline throughput which 
the unfinished oils will represent, we 
have determined to consider the ANS 
crude stream which arrives at the 
Valdez terminus as ‘“‘crude oil” for pur- 
poses of the entitlements program, as 
well as all other relevant portions of 
the Mandatory Petroleum Allocation 
and Price Regulations, Parts 211 and 
212 of Title 10 of the Code of Federal 
Regulations. We recognize that this 
treatment of the commingled ANS 
stream will vary from its treatment 
under 10 CFR Part 213, the Oil Import 
Regulations. However, since the differ- 
ing treatments pose no regulatory dif- 
ficulties, we have determined at this 
time not to propose or undertake to 
amend Part 213. 


RULES AND REGULATIONS 


B. RELATED ISSUES 


(1) Regulatory Treatment of Limit- 
ed-Product Refineries Located Else- 
where in the United States. Some com- 
menters stated that they knew of a 
few facilities similar to the Alaskan 
limited-product refineries which are 
located in the lower 48 states. In all 
cases, however, any unfinished oils 
placed in a pipeline by such facilities 
are certified as such to the ultimate 
purchaser pursuant to 10 CFR 212.131, 
or are segregated aitogether from 
crude oil. One comment noted that 
most crude oil pipelines prohibit the 
injection of anything other than lease 
crude oil into their common streams. 

For these reasons and because of our 
lack of comprehensive data on the 
number and production of such plants, 
we have determined that the amend- 
ment proposed for specialized refiner- 
ies in Alaska should not be expanded 
to include limited-product facilities lo- 
cated elsewhere in the United States. 

(2) Inclusion of the Alaskan Limited- 
Product Refineries in the Entitlements 
Program. There was a significant divi- 
sion of opinion in the comments of- 
fered as to whether the Alaskan spe- 
cialized._ refineries should be included 
at all within the entitlements pro- 
gram. The entitlements program is de- 
signed generally to equalize the cost of 
crude oil purchases among U.S. refin- 
ers and thus preserve a competitive 
market for all refiners, regardless of 
their relative access to controlled do- 
mestic crude oil. The question arises as 
to whether facilities which produce 
products which are not in practical 
marketplace competition with other 
refinery production should be eligible 
to receive the benefits of the entitle- 
ments program. 

Of those comments addressed to this 
issue, a2 majority supported continued 
entitlements program participation for 
the one commercial limited-products 
refinery located in Alaska. As stated 
above, this refinery was constructed to 
provide a local source of certain prod- 
ucts to interior Alaska. Since this re- 
finery is in fact in competition with 
other refiners, we believe it is appro- 
priate that it be eligible to earn the 
benefits made available through the 
entitlements program. 

One comment on the proposed regu- 
lation questioned whether the Fair- 
banks refinery had in fact been pass- 
ing through the entitlements benefits 
it receives to consumers. Based on the 
refiner’s assertion that all benefits re- 
ceived in connection with the Fair- 
banks refinery have been passed on to 
Alaskan consumers and on a lack of 
convincing data which would refute 
this statement, the ERA has deter- 
mined this refinery should not be sin- 
gled out for any discriminatory treat- 
ment under the program, but will con- 
tinue to be eligible to earn entitle- 
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ments on the same basis as it has in 
the past. 

As to the limited-product facilities 
designed to produce fuel for produc- 
tion of the Prudhoe Bay field or to op- 
erate the pump stations along the 
pipeline, the comments were almost 
equally divided as to whether these fa- 
cilities should be included in the enti- 
tlements program. Those comments 
opposing entitlements program par- 
ticipation for the non-commercial fa- 
cilities cited the fact that the facilities 
are not in competition with other re- 
fineries (and thus do not need equal- 
ization of crude oil costs to compete 
effectively in the marketplace), that 
the operating costs for these facilities 
can be recovered through the pipeline 
tariff; and that the arrangements 
under which the pipeline facilities are 
operated are so complex that entitle- 
ments program reports for these facili- 
ties would be administratively burden- 
some. We believe that these argu- 
ments have considerable merit. 

However, those comments which 
supported inclusion of the non-com- 
mercial plants within the entitlements 
program argued that any facility 
which qualifies as a refinery under 
DOE regulations should be treated as 
a refinery in all respects and that carv- 
ing out an exception for the Alaskan 
plants would lead to requests for addi- 
tional exceptions for similar plants in 
the lower 48. These comments also 
argued that FEA (a_ predecessor 
agency of DOE) determinations had 
established that facilities which pro- 
duce products not commercially sold 
still come within the scope of the enti- 
tlements program, that the purpose of 
the program is to provide every refiner 
equal access to price-controlled domes- 
tic crude oil (regardless of whether the 
products from the crude oil are sold in 
a competitive market), and, finally, 
that the products of the specialized 
pipeline plants do have to compete 
with product which could, and has in 
the past, been trucked in from other 
sources. 

After considering all of the com- 
ments offered on this issue, and all of 
the purposes of the entitlements pro- 
gram, we have determined that all of 
the limited-product refineries located 
in Alaska, both commercial and non- 
commercial plants, should be included 
in the entitlements program, since 
such inclusion is called for by the reg- 
ulation as currently in effect. We be- 
lieve the benefits of the entitlements 
program should be available to all 
firms owning facilities which qualify 
as refineries, as that term is defined in 
DOE regulations and as that term is 
interpreted by the Department. 

(3) Receipt by the Alaskan Limited- 
Product’ Refineries Of Imported Tier 
Entitlements Treatment on _ their 
Crude Oil Runs to Stills. The com- 
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ments addressed to the issue were 
almost equally divided as to whether 
ANS crude oil processed in the limited- 
product Alaskan refineries should con- 
tinue to receive imported tier entitle- 
ments treatment, assuming the facili- 
ties are included in the program. The 
question was posed in the January 
proposal because the original decision 
to grant imported treatment to the 
ANS crude oil was based on the high 
transportation cost for moving the 
crude oil from Alaska to the lower 48 
states. It was believed imported tier 
treatment would allow the crude oil to 
be priced at the wellhead at a levcl 
high enough to encourage continued 
and further development of frontier 
areas. However, the cost of shipping 
the ANS crude oil to the pipeline fa- 
cilities and the Fairbanks refinery af- 
fected by the proposed rule is less 
than the cost of moving the crude to 
the West and Gulf Coasts and it can 
be argued that imported tier entitle- 
ments in these cases provide excess 
benefits to the respective refiners. 

The question of imported versus 
upper tier treatment is relevant only 
with respect to the Fairbanks commer- 
cial refinery and the facilities at the 
pipeline pumping stations, since the 
crude oil processed at the Prudhoe 
Bay limited-product refinery is only 
eligible to earn upper tier entitle- 
ments. That facility utilizes crude oil 
which has not traversed the TAPS and 
is thus not eligible for imported tier 
treatment under the definition of 
“ANS crude oil” contained in 10 CFR 
211.62. 

We have determined that both the 
Fairbanks refinery and the pipeline 
pumping station facilities should con- 
tinue to be eligible for imported. tier 
entitlements. The Fairbanks refinery 
at the present time must pay the full 
tariff for shipment of the crude oil 
through the TAPS. As the tariff com- 
prises the greater portion of the trans- 
portation costs which are associated 
with shipping ANS crude oil, it is ap- 
propriate that the Fairbanks facility 
should continue to receive imported 
tier entitlements. 


RULES AND REGULATIONS 


III. AMENDMENT ADOPTED 

Based on its analysis of the material 
submitted in the public hearing, in the 
written comments, and upon all other 
information available to it, we have 
determined to adopt the amendment 
to the entitlements program with re- 
spect to certain Alaskan refineries as 
the rule was proposed. One minor 
change has been made to the amend- 
ment in that the word “partially” is 
inserted prior to “refined products” to 
more accurately describe the materials 
reinjected into the TAPS by the re- 
spective refiners. 

Under this amendment, limited- 
product facilities in the State of 
Alaska will be required to account for 
their crude oil runs to stills on a ‘“‘net” 
basis by subtracting any volumes of 
unfinished oils or partially-refined 
products which are injected or rein- 
jected into the TAPS from their total 
crude oil runs to stills. This method of 
accounting for crude oil runs to stills 
will avoid the issuance of duplicate en- 
titlements for the same volume of 
crude oil. 

The amendment is being made effec- 
tive for refiners’ crude oil runs to stills 
for the month of January 1979. We 
are aware that in some instances re- 
ports of crude oil runs to stills filed 
previous to this date by Alaskan refin- 
ers have been on a gross rather than 
net basis, with later purchasers ac- 
counting for the reinjected volumes as 
unfinished oils. Inasmuch as no party 
has been forced to bear an unjustified 
burden in these cases, the ERA has de- 
termined it is not necessary to require 
that such previous reports be amended 
to conform to the rule adopted below. 
However, beginning with reports for 
January 1979 crude oil runs to stills, 
Alaskan refiners will calculate and 
report their crude oil runs to stills on 
the net basis set forth in the regula- 
tion below. 

Finally, as is the case under the cur- 
rent regulations, ANS crude oil proc- 
essed in Alaskan refineries will contin- 
ue to receive imported tier treatment 
for purposes of the entitlements pro- 
gram. 


(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
94-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, and Pub. L. 95-91; Energy 
Policy and Conservation Act, Pub. L. 94-163, 
as amended, Pub. L. 94-385, and Pub. L. 95- 
70; Department of Energy Organization Act, 
Pub. L. 95-91; E.O. 11790, 39 FR 23785; E.O. 
12009, 42 FR 46267.) 


In consideration of the foregoing, 
Part 211 of Chapter II, Title 10 of the 
Code of Federal Regulations, is 
amended as set forth below, effective 
January 1, 1979. 


Issued in Washington, D.C., Novem- 
ber 17, 1978. 


HAZEL R. ROLLINS, 
Deputy Administrator, Economic 
Regulatory Administration. 


Section 211.67 is amended in para- 
graph (d) to add a new subparagraph 
(9) to read as follows: 


§ 211.67 Allocation of domestic crude oil. 


* * * 7 * 


(d) Adjustments to volume of crude 
oil runs to stills. 


* * * ” ad 


(9) Commencing with the month of 
January 1979, the volume of crude oil 
runs to stills of a refiner in a particu- 
lar month as to any of its refineries lo- 
cated in the State of Alaska, for pur- 
poses of the calculations in subpara- 
graph (a)(1) of this section and the 
calculations for the national domestic 
crude oil supply ratio, shall not in- 
clude the number of barrels of unfin- 
ished oils or partially-refined petro- 
leum products injected or reinjected 
by that refinery into the Trans-Alaska 
Pipeline System in that month. 


{FR Doc. 78-33165 Filed 11-22-78; 8:45 am] 
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